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In 1954 a landowner applied to quarter sessions for a declaration that no right of way existed over a path on his land shown as a
public path on a map prepared by the local authority. Quarter sessions found that the path had been used by the public without
interruption or objection from 1885 to 1931, though there was no sufficient evidence on which an intention to dedicate or
not to dedicate could be presumed at common law; that on an occasion in 1931 the then owner had objected to the use of
the path by the public other than local residents; and that thereafter he and the *440  present landowner successively had
turned such persons off the path and by so doing had shown an intention not to dedicate the path as a highway; but they
determined that a public right of way was deemed to have been dedicated by section 1 of the Rights of Way Act, 1932 , 1
and dismissed the application.

The landlord appealed to the Divisional Court, which held (1) that the right of the public to use the land was "brought into
question" within the meaning of section 1 (6) of the Rights of Way Act, 1932 , 2 when a landlord for the first time refused
to allow the public to use a way which they had been using without *441  interruption for over 20 years, and that it was not
necessary, to bring the case within the Act, for the member of the public whose right was questioned, to insist that he had a
right of way; and (2) (Stable J. dissenting) that the Act of 1932 was a procedural Act which took effect retrospectively and
it was no objection that the period of 20 years after which the public was deemed to have acquired a right terminated before
the Act came into force. On appeal by the landowner:-
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Held:

(1)  that the landowner, by taking steps in 1931 to stop the public using the way, had "brought into question" their right to
use it within the meaning of section 1 (6) of the Act of 1932.

Per Denning L.J. For the right of the public to be "brought into question" the landowner must challenge it by some means
sufficient to bring it home to the public that he is challenging their right to use a way, so that they may be apprised of the
challenge and have a reasonable opportunity of meeting it. Further, to prove that he had no intention to dedicate a way, there
must be evidence of some overt acts on his part such as to show the public who used the way - here, the local residents -
that he had no such intention.

(2)  That the Act of 1932, like the Prescription Act, 1832 , was not merely procedural, for it affected the substantive law by
giving and defining rights; but that the Act by its terms was clearly intended to operate retrospectively; and that, since 20
years' enjoyment of the way had been had as of right by the public before 1931, it was by section 1 (1) of the Act a highway,
although the Act came into operation only in 1934.

Cooper v. Hubbuck(1862) 12 C.B.N.S. 456 and Jones v. Bates, 54 T.L.R. 648; [1938] 2 All E.R. 237 considered.

Decision in Attorney-General and Newton Abbot Rural District Council v. Dyer[1947] Ch. 67; 62 T.L.R. 632; [1946] 2 All
E.R. 252 approved.

Decision of Divisional Court affirmed in the result.

CASE STATED by appeals committee of Hampshire Quarter Sessions.

On December 29, 1954, application was made by the appellant, Sir Richard Fairey, pursuant to section 31 of the National Parks
and Access to the Countryside Act, 1949 , for a declaration that on May 11, 1953, no public right of way existed over a path
at Bossington in the County of Southampton delineated on a provisional map prepared by the respondents, the Southampton
County Council, pursuant to section 30 of the Act.

The appeals committee heard the application on May 3 and 4, 1955, and found the following facts: On May 11, 1953, the council
prepared a draft map pursuant to section 27 of the Act and on November 13, 1953, the landowner objected to the inclusion
therein of the path in question. After his objection *442  had been heard the council prepared the provisional map. The path
in question began at a point in the public highway opposite Bossington farm and terminated at a stile on the boundary between
lands owned by the landowner and lands of the British Transport Commission adjacent to Horsebridge station. Further paths
gave access from the stile to Horsebridge station and through it to the public highway. Throughout living memory the lands
over which the path ran had belonged to the owner for the time being of Bossington House. In 1885 the estate belonged to one
Deverell and in or about 1931 it descended to John Deverell. In 1937 the appellant purchased the estate and remained the owner
and occupier thereof. The path existed as a farm convenience prior to the construction of the railway in 1860. Since 1885 the path
had been used by members of the public without interruption both (i) to obtain access to Horsebridge station and Horsebridge
village and beyond, and to places beyond the western end of the path or vice versa and (ii) for the purposes of recreation, such
as, for example, a circular walk from Houghton in the evenings through the meadows and round by the highways. Some of
the persons so using the path were strangers to the locality but many were known to the owner for the time being either as his
tenants or his employees or as neighbouring residents. (Persons in the last three categories are hereinafter referred to as "local
residents.") In so far as the path was used for recreation it was so used mainly by such local residents; user in category (i) above
was more frequent by local residents than by strangers to the locality. Between 1885 and 1931 the public use of the path was
nec vi nec clam nec precario nor was it interrupted, and during that period the owners for the time being of the land raised
no objection to the use of the path by the persons and in the manner referred to above; nevertheless quarter sessions were not
satisfied, on the evidence before them, that an intention to dedicate on the part of such owners could be presumed at common
law nor had they sufficient evidence of an intention on the owners' part before 1931 not to dedicate the path as a public highway.

On an occasion in 1931 the then owner, John Deverell, had objected to the use of the path by the public other than local residents.
From 1931 until 1937 John Deverell, and at all material times since 1937 the appellant, made no attempt to prevent local
residents from using the path, but if any other member of the public was seen thereon by either of them he was told that he had
no right to be there. Both thereby showed *443  an intention not to dedicate the path as a highway for the use of members of

http://uk.westlaw.com/Document/IF6E6C220E44711DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/IA5675A10E57111DAB242AFEA6182DD7E/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I699D1291E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I699D1291E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I5E94CFC0E44811DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I5E94CFC0E44811DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I5E945A90E44811DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I5E92FB00E44811DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)


Fairey v Southampton CC, [1956] 2 Q.B. 439 (1956)

© 2021 Thomson Reuters. 3

the public at large. There was no evidence that any member of the public questioned the right of either John Deverell or the
appellant thus to prevent the use of the path.

It was contended by the appellant that a public right of way over the path should not be deemed to have been dedicated under
section 1 of the Rights of Way Act, 1932 , 3 in that (a) the right was not brought into question within the meaning of section
1 (6) of the Act until 1953 when the appellant objected to the inclusion of the path in the map prepared by the respondents;
and (b) that during the period of 20 Dears immediately preceding 1953 the owners of the land for the time being had shown
an intention not to dedicate.

It was contended by the respondents (a) that the right of the public to use the path was brought into question by John Deverell
in 1931 when he told users other than local residents that they had no right to use the path; (b) that during a period of more
than 20 years immediately before the time in 1931 when the public right to use the path was brought into question (i) the public
at large had used the path as of right and without interruption, and (ii) that there was no sufficient evidence that there was no
intention to dedicate the path as a highway; (c) that therefore the path must in accordance with section 1 of the Rights of Way
Act, 1932 , be deemed to have been dedicated as a highway.

The appeals committee were of opinion that the period of 20 years referred to in section 1 (6) of the Rights of Way Act, 1932
, meant, on the facts, the period immediately before the first occasion in 1931 when it was proved to their satisfaction that
the owner for the time being had objected to the use of the path by persons who were not local residents. They accordingly
determined that a public right of way was deemed to have been dedicated by virtue of section 1 and dismissed the application.

The landowner appealed.

Percy Lamb Q.C. and J. P. Widgery for the appellant. Two questions arise in this appeal: (1) What is the meaning of the words
"brought into question" in section 1 (6) of the Rights of Way Act, 1932 ? (2) Does the Act take effect retrospectively? On the
first question it is submitted that on the phraseology of section 1 (6) of the Act, and on the facts found, the right of the public to
use the way was not brought into question in 1931 and quarter sessions were wrong in so holding. The words "brought *444
into question" connote two parties, and therefore a mere statement by a landowner that a way over his land is not a right of
way is not sufficient to bring the right of the public to use the way into question within the meaning of section 1 (6) of the Act.
[Reference was made to the Prescription Act, 1832 .]

The case finds that from 1885 to 1931 the pathway in question was used by the public without objection, but quarter sessions
were unable to make the common law presumption of dedication and therefore there was no common law highway in existence.
In 1931 and thereafter John Deverell, the then owner, and subsequently the appellant, showed an intention not to dedicate the
pathway, and there was no evidence that any member of the public ever questioned their right to prevent him from using the
pathway. Yet quarter sessions decided that the right of the public to use the pathway had been brought into question in 1931
when John Deverell prevented the public from using the path and that a statutory highway was thereby created. Quarter sessions
were wrong in so holding.

[HILBERY J. "Notice as aforesaid" in section 1 (6) may bring the right of the public into question. A notice does not connote
two parties.]

If a notice is put up by a landowner denying the public the use of the path and nobody asserts a contrary right, then the public
right is not brought into question. Until there is evidence before the court of one party asserting a right and another party
asserting the contrary, the right of the public cannot be brought into question. All that John Deverell did in 1931 was to assert
his right and that assertion was not questioned by any member of the public. On the facts found here, the only time that the
public right to use the path was brought into question was in 1953 when the new right of way was claimed by the county council
and included in the map prepared by them pursuant to section 30 of the National Parks and Access to the Countryside Act,
1949 , and the appellant gave notice of objection.

[LORD GODDARD C.J. If the public had been using the pathway for 20 years and the owner then said that there was no right
of way, that is bringing the public right into question.]

If this first argument is wrong, then it is submitted that the Act is not retrospective so as to cover a period of 20 years which began
and determined before the Act came into force. The decision in  Attorney-General and Newton Abbot Rural District Council v.
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Dyer  4 is erroneous. Although the 20-year period can commence at any time, it must determine after the Act came into force,
that is to say, after January 1, 1934. A landowner ought not to be affected by an Act which is not expressed to be retrospective.

[LORD GODDARD C.J. referred to the Prescription Act, 1832 .]

I know of no case under that Act where it has been held that the period of user could commence and determine before the Act
came into force. It is contrary to all the canons of construction to hold that the Act of 1932 is retrospective. In Attorney-General
and Newton Abbot Rural District Council v. Dyer 5 Evershed J. over-simplified the Act in holding that it was substantially a
procedural Act which was not intended to create new rights. It does create new rights in the sense that it affects the rights of
the public and of landowners. The Act may be in part procedural, but it is not wholly so. An Act which is in part procedural
but which in part creates or destroys rights ought not to be construed retrospectively unless that is expressly so stated: see
Maxwell on Interpretation of Statutes, 10th ed., p. 113. The general statement of the law by Sargant J. in In re Hale's Patent
6 is applicable here.

Finally, section 2 (1) of the Act supports the submission, as the insertion of that subsection clearly shows that the Act is to affect
matters arising only after the date when the Act came into operation, namely, on January 1, 1934. The appeal should be allowed.

J. Scott Henderson Q.C. and M. G. Polson for the county council. On the first point raised in the appeal, the starting point of
the Act is that the public must have been using the way as of right for a period of 20 years. If that is proved, then section 1 (6)
comes into play. By the terms of that subsection any notice which satisfies the requirements of section 1 (3) , which deals with
notice, will bring the right of the public to use the way into question, so that the right may be questioned by a "Private" notice,
or "Trespassers will be Prosecuted," each of which satisfies the terms of section 1 (3). But the public right may be brought into
question in an infinite number of other ways.

[He was stopped.]

As to the second point, the right of the public to use the way can be questioned at any time. Reliance is placed on section 1
(6) of the Act.
  *446
[STABLE J. If the words "right of the public" are construed as being a right conferred by the Act of 1932, then it could not
have come into being in 1931.]

It over-simplifies the position to say that the Act conferred a new right. Its purpose was to give members of the public a right
to continue in the enjoyment of a right which they had hitherto enjoyed: see Jones v. Bates, per Scott L.J. 7 It is an Act which
enables the public to prove their right. On the facts found in the present case, members of the public, at least so far as local
inhabitants were concerned, continued to use this way at all times. Section 1 (6) and section 1 (3) when read in conjunction
nrc clear enough to indicate that their right of user could be questioned at any time by any act on the part of the owner which
showed an intention not to dedicate, for example, by closing the way, by posting a notice, by bringing an action for trespass
against a member of the public, or by stopping the public from using the path, as John Deverell did in 1931. Those are all acts
which bring the right of the public to use the path into question and they may be done at any time. [Reference was made to
section 4 of the Prescription Act, 1832 .]

As to the effect of section 2 (1), the purpose of its insertion was to give a landowner an opportunity to take legal proceedings
between the date when the Act was passed and the date when it came into force, so that the court might determine whether a
right of way existed or not. In the present case the appellant did not take legal proceedings and he cannot rely on section 2 (1).

[STABLE J. It is an extraordinary position that a man who starts litigation retains his rights but that he who does not loses them.]

That is implicit in the policy of the Act.

[HILBERY J. Section 2 (1) tacitly recognizes that the arbitrary rules laid down by the Act affect the rights of landowners
retrospectively and therefore gives them a right to take proceedings to prove whether the ways in question are rights of way
or not.]

[Reference was made to Merstham Manor Ltd. v. Coulsdon and Purley Urban District Council. 8 ]
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Percy Lamb Q.C., in reply, referred to Attorney-General v. Antrobus. 9
  *447

LORD GODDARD C.J.

This is a case stated by the quarter sessions for the county of Southampton, to whom the appellant applied for a declaration
that on May 11, 1953, no public right of way existed over a path at Bossington in the County of Southampton, which path
was delineated upon a provisional map prepared by the respondents pursuant to section 30 of the National Parks and Access
to the Countryside Act, 1949 .

It is unnecessary to say more than that under the Act the county council have to prepare a map on which is shown what they
consider to be the rights of way, and the landowner, or any other person aggrieved, can object and say that a path or road shown
on the map as a public right of way is not a public right of way. If the county council do not accept the objector's contention
the matter goes to quarter sessions. [His Lordship stated the facts and continued:] I say in passing, because the question does
not arise immediately in the present case, that "local residents," even limited in the way that quarter sessions have said that it
was understood, that is, to "tenants, employees and neighbouring residents," is a very wide term and it might some day have
to be decided whether, if people in so large a category were allowed to use the path without interruption, that was not a user
by the public.

I now turn to the Act. [His Lordship read section 1 (1), (3) and (6) of the Rights of Way Act, 1932 , and continued:] For
the purposes of the first matter which we have to consider in the case, those are all the provisions of the Act which need be
mentioned. The justices have found that it was not until after 1931 that an attempt was made by the then owner of the land to
prevent persons using the land. If he saw strangers on the land whom he did not want to be there he met them, challenged their
right to be there and told them that they were not entitled to be there, and such people, being in a law-abiding country, accepted
what he told them and went away. The first question we have to decide, therefore, is whether quarter sessions were right in
holding that 1931 was the time when the right of the public to use the way was brought into question. Mr. Lamb has contended
that one can only bring a matter into question if an assertion made on one side is disputed on the other; but I do not think that
it is necessary, to bring a case within that provision in section 1 (6) of the Act, to say that when the owner denies to a person
that there is a right of way that that person should thereupon insist that there is and perhaps proceed to try to assert his right by
walking across the land or registering in *448  some way his disagreement with what the owner has said. It seems to me that
the owner raises the question by challenging the right of a person to walk along the road. If he says: "You have no right to be
here," turning him off his land, he is raising the question that that person has no such right. He can certainly do it by putting up
a notice which will raise the question, but it seems to me that he can do it also by telling a person to get off his land.

Therefore, the position is that for more than 20 years - in fact for over 40 years - the public used this way as a right of way.
In 1931 and thereafter the question was raised whether the public had the right to use the way because the owner not only
endeavoured to, but did, turn people back. By so doing, it seems to me that he brought the right of the public to use the way
into question. I do not think that it is necessary for a member of the public to say: "I will bring an action against you," or "I will
force my way or assert my right in some other way." The owner brings the right into question by refusing to allow the public the
right to use what they had used for some 40 years. Therefore, I think that quarter sessions were right in holding in the present
case that the material time when the right was brought into question was some time in 1931. No attempt has been made to give
the exact month, nor does it matter; 1931 is the critical year, and if sessions were right in that, Mr. Lamb agrees that the appeal
fails subject to the point whether the Act is retrospective.

We have listened to an interesting discussion on whether this Act is retrospective or not. It has been argued that although the 20-
year period may begin before the Act came into force, it must determine after it has come into force because, it is said, the Act
must not be construed retrospectively as it affects the rights of the landowner. Speaking for myself, I agree with the decision of
Evershed J. in Attorney-General and Newton Abbot Rural District Council v. Dyer. 10 In that case Evershed J. held 11 that the
Act was retrospective, that is to say, the fact that the time both began and ended before the Act came into force was immaterial
for this purpose. It has always been held that a procedural Act does or may act retrospectively, and one test of whether an Act
is a procedural Act is whether it is an Act which is mainly concerned with evidence. The Act under consideration is in many
respects similar to the  Prescription Act, 1832  , which provided, as its preamble shows, that owing to the difficulties of proving
user from time immemorial, certain changes in the law were desirable and, instead of a person who asserted that he was entitled
to an easement over land or light or water having to give evidence from which the court could infer a grant or user from time
immemorial, the Act substituted the prescriptive periods of 20 years in some cases and 40 years in others. That seems to me
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to be the object of the present Act. The long title, which does not help, is: "An Act to amend the law relating to public rights
of way; and for purposes connected therewith." There is no preamble, but it seems to me that the main object of the Act is to
substitute a definite period, namely, 20 years' user by the public, for the necessity of proving the fact of long user and so forth,
from which common law dedication can be presumed. That being so, I think it is no objection to say, when the law has laid
down that 20 years is the period over which the public are to be deemed to have acquired a right of way, that the 20 years would
have terminated before the Act came into force. Section 1 (6) provides: "Each of the respective periods of years mentioned in
this section shall be deemed and taken to be the period next before the time when the right of the public to use a way shall have
been brought into question ..." The material time is the period next before the time when the right of the public shall have been
brought into question. The Act does not use the words "when the right of the public to use the way shall have been brought
into question after the commencement of this Act." It simply provides that when it has to be determined whether there is a way
or not, all one has to find is whether for 20 years before the landowner asserted in one way or another that there was no right
of way, the public had used it as of right.

Considerable argument has been based on section 2 (1) of the Act, which provides: "Nothing in this Act shall affect any
proceedings pending at the commencement of this Act, and where in respect of any way a court of competent jurisdiction
decides in proceedings so pending, or has before the commencement of this Act decided, that the way is not a highway, this Act
shall not apply except as respects enjoyment of the way after the date of the decision." One can give illustrations of the way in
which the Act may act unevenly, perhaps harshly, against some people and not against others, but I think that that subsection is
one which was intended to give landowners before the Act came into force - it was passed on July 12, 1932, but did *450  not
come into operation until January 1, 1934 - the opportunity of beginning an action in order to have the question of the existence
or non-existence of a right of way determined. If they chose then to bring an action for a declaration that no right of way existed
over the land or an action for damages for trespass, and could obtain a decision that at the time they issued the writ there was
no right of way, then this Act was not to take away the right established in the action; but if they did not bring the action, then
it seems to me that the Act will apply and they have to take their chance of whether it can be proved, as it was in the present
case, that the public had established a right of way 20 years before the matter was raised.

For these reasons, I think that the court of quarter sessions came to a right decision.

HILBERY J.
I am of the same opinion and for the same reasons.

STABLE J.
I agree with the judgment delivered by my Lord on the first point as to whether by warning people off his land in the way he
did the landowner was bringing the right of the public to use the way into question, and I have nothing to add on that point.
As regards the retrospective effect of the Act, I have come to an opposite conclusion, and as the matter is one of far-reaching
importance, I think that I should state the conclusion at which I have arrived.

The law, as I understand it, is as stated by Sargant J. in In re Hale's Patent, 12 where he says 13 : "No doubt the general law is that,
while rights are not statutorily altered retrospectively, procedure is, apart from indications to the contrary, altered retrospectively;
but where rights and procedure are dealt with together in the way in which section 8 of the [Patents and Designs] Act of 1919
deals with them, the intention of the legislature would seem fairly clear - namely, that the old rights are still to be determined
by the old tribunal under the Act of 1907, and that only the new rights under the substituted section are to be dealt with by the
tribunal thereby substituted for the Treasury."

On the findings of the justices in the present case, on some date in 1931 the then owner of the land took action, and when I say
"took action" I do not mean took legal proceedings, but took steps to assert that there was no public right of way over *451  this
land; and it is agreed that if this matter had been litigated in 1931, on the findings of the justices in this case, he would have been
successful in establishing that he was entitled to the enjoyment of his park without any interference whatsoever by the public.
In 1932 the Rights of Way Act was passed, and the successful contention of the respondents here is that the passing of that Act
destroyed the right the owner enjoyed in 1931 to use his land without interference by the public and created a new right in the
public to pass over that land. I need only refer to the opening words of section 1 of the Act: "Where a way, not being of such
a character that user thereof by the public could not give rise at common law to any presumption of dedication, upon or over
any land has been actually enjoyed by the public as of right and without interruption for a full period of twenty years, such way
shall be deemed to have been dedicated ..." Subsection (6) of section 1 provides the terminal date of that 20 years, and it is on
the construction of that subsection that it seems to me that this matter depends. [His Lordship read section 1 (6) and continued:]
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If the prohibition by the appellant's predecessor in title and the appellant's prohibition of the public to use this land is regarded
as a continuing matter then it was, as I think it should be, in operation when and after the Act came into force, but what is said
here is that one has to go back to 1931 when the prohibition was first brought into force; in other words, that the terminal date
of the 20-year period may be a date prior to the passing or the coming into operation of this Act.

Section 1 (3) provides: "A notice by the owner of the land over which any such way passes inconsistent with the dedication
of the way as a highway, placed before or after and maintained after the commencement of this Act," is a notice as aforesaid
which brings the right into question. That postulates that a notice, posted before the Act came into force, must be maintained
after the Act comes into operation. If the only notice given by the owner in the present case was the notice referred to in section
1 (3), and if he had been sufficiently astute to pull it down immediately before the Act was passed into law, there would have
been no terminal date to which the 20 years could run.

The other matter which appears to me to be remarkable is that section 2 (1) provides that nothing in the Act shall affect any
proceedings which have been taken before the Act came into force or where proceedings are so pending. The result of that
*452  is this, that if in 1931, when the owner warned the public off, somebody had said: "You cannot do that, we have a right

here," and he had brought an action, he would have been protected by that section. The only reason, presumably, why he did
not bring an action was the finding by the justices that no member of the public asserted the existence of a right, no doubt for
the very good reason that at that time no right existed for the public to assert. It does seem to me an extraordinary result where
a number of landowners are in identical situations that those who do not choose to litigate because nobody asserts a contrary
right should lose their rights whereas those against whom the contrary right is asserted and who do start litigation are protected.
I would only add that it seems to me that the conclusion I have reached is reinforced by subsections (1) and (5) of section 1
and also by section 4 of the Act, which provides: "The person entitled to the remainder or reversion immediately expectant
upon the determination of a tenancy for life or pour autre vie in land shall have the like remedies by action for trespass or
an injunction to prevent the acquisition by the public of a right of way over such land as if he were in possession thereof." I
understand that that is an entirely new right conferred on reversioners, and one asks oneself what is the use of giving them that
right if retrospectively any rights they had had been extinguished in 1931 when (a) there was no adverse right and (b) there was
no machinery by which the reversioners could have protected the then existing position.

For these reasons, in my view, the Act operates in this way: the starting-point of 20 years can be any time before the coming
into force of the Act; the terminal date must be a date after the Act came into operation.

Appeal dismissed. (E. M. W. )

The landlord appealed.

[ Note. - The submissions in the Court of Appeal as to the date at which the right of way had been "brought into question" were
substantially the same as those in the Divisional Court and accordingly are not reported. The submissions on the quality and
effect of the Act of 1932 were developed, with citations of cases not before the Divisional Court, and, as summarized below,
supplement the submissions in that court.]

Percy Lamb Q.C. and J. P. Widgery for the landowner. The Act of 1932, the title of which is prayed in aid, is not substantially
*453  procedural, for it creates a public right where none existed before it came into force. It gives and defines rights: compare

Lush J. in Poyser v. Minors, 14 on the distinction between "procedure" and the law which "gives or defines the right."

An Act is not to be construed to have retrospective operation, "unless such a construction appears clearly in the terms of the Act,
or arises by necessary and distinct implication": West v. Gwynne. 15 The dicta of Wright J., in In re Athlumney, Ex parte Wilson,
16 that "a retrospective operation is not to be given to a statute so as to impair an existing right or obligation, otherwise than
as regards matter of procedure, unless that effect cannot be avoided without doing violence to the language of the enactment";
and that if the language "is fairly capable of either interpretation it must be construed as prospective only" are applicable here:
see also National Real Estate and Finance Co. v. Hassan. 17
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Though section 2 (1) of this Act expressly saves rights in pending actions, it does not follow that Parliament thereby intended
that as a whole it should operate retrospectively. In In re Hale's Patent 18 Sargant J. said that where rights and procedure were
dealt with together, the old rights were to be determined under the old Acts and only the new rights were to be dealt with by the
substituted tribunal. 19 That statement of general principle (on which Stable J. founded his dissenting judgment in the present
case) is relied on as showing that so far as rights are affected this landowner's right in 1931 ought to be determined according
to the law then in being, though inasmuch as the Act is procedural it may operate retrospectively. On the construction given
to this Act by the majority in the Divisional Court a "notice ... placed before or after and maintained after the commencement
of this Act" could not avail this landowner; nor would the right given to the reversioner by section 4 be of any use to him. In
Cooper v. Hubbuck 20 Willes J., 21 considering the very similar language of the Prescription Act, 1832 , said that it created a
right in land just as much as if it had been given by grant.

[DENNING L.J. Lord Goddard C.J. suggested that that Act was procedural.]
  *454

Unfortunately Cooper v. Hubbuck 22 was not cited to the court. [Lauri v. Renad 23 was also referred to.] The decision of
Evershed J. in Attorney-General and Newton Abbot Rural District Council v. Dyer 24 that this Act was substantially procedural
was erroneous. The effect of procedural changes on rights was discussed in Colonial Sugar Refining Co. Ltd. v. Irving, 25 in
which the Privy Council said that the right of appeal to that committee was a right which could not be taken away without
express words. Director of Public, Prosecutions v. Lamb, 26 where a regulation in clear language changed the punishment for
an offence between the committing of the offence and the charge, is distinguishable.

[BIRKETT L.J. Are not the rules applicable to the criminal law different? At Nuremberg the lawyers argued for days on
retrospective effect.]

There is authority that penal statutes are not to be construed retrospectively, and no person has a vested right in punishment. [
The Ydun 27 ; Maxwell on Interpretation of Statutes, 10th ed., p. 277, and Pratt and Mackenzie on The Law of Highways, 19th
ed., p. 24, on "express dedication of a highway" were also referred to.] To construe this Act retrospectively would be to take
away a right of property without compensation; and that is contrary to all the canons of construction.

J. Scott Henderson Q.C. and M. G. Polson for the council. The true question is not whether the Act is procedural, but what is
its intention; this Act shows an intention to apply to past as well as to future user: in Jones v. Bates 28 Scott L.J. 29 said that this
Act intended to bring the English law into line with the more sensible Scots law. The difference of language between section 1
(6) of this Act and the very similar language of section 4 of the Prescription Act, 1832 , by which the words "shall have been
or shall be" in the latter Act have now been altered to "shall have been," is prayed in aid as showing Parliament's intention that
the period of 20 years' user may be in the past as well as in the future. [Colls v. Home and Colonial Stores Ltd. 30 was also
referred to.] In the present case this landowner has not been deprived of a right. He allowed the public to enjoy *455  a right
and the length of the enjoyment has crystallized the public right. Attorney-General and Newton Abbot Rural District Council
v. Dyer 31 was correctly decided. As against Colonial Sugar Refining Co. v. Irving, 32 Rathbone v. Munn 33 and Theo. Conway
Ltd. v. Henwood 34 decided that a right of appeal was a mere matter of procedure. This Act does not create new rights but it
provides a method of procedure for establishing inchoate rights which have accrued. The passing of this Act did not destroy the
right which the landowner had in 1931; if this matter had been litigated in 1931 the landowner would have succeeded. There
is nothing in the language of this Act which is ambiguous; it deals with evidence and is substantially procedural, and it must
be construed retrospectively.

Lamb Q.C. in reply. The words "shall have been" in section 1 (6) refer to the 17-month period between the passing and the
coming into force of the Act, during which the landowner could put up a notice to stop the 20 years running. A notice would be
nugatory if the Act is retrospective to a period which started and finished before the Act was passed, because the notice could
not then affect the acquisition of the right by the public. [Folkestone Corporation v. Brockman 35 was also referred to.]

Cur. adv. vult.
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DENNING L.J.

There is a footpath at Bossington in Hampshire, which is used by the country folk as a way to get to Horsebridge station and
Horsebridge village, and also as a walk round from Houghton. For 46 years from 1885 to 1931 this footpath was used by
members of the public as of right without interruption. Some of the persons so using it were strangers to the locality, but it
was mainly used by local residents. The case finds that since 1931 the landowner "made no attempt to prevent local residents
from using the said path, but if any other member of the public was seen thereon by the landowner, he was told that he had
no right to be there." In 1953 the county council showed the footpath in their map as a footpath over which the public had a
right of way. The owner thereupon objected and took the matter to quarter sessions. They decided that there was a public right
of way along the path. Quarter sessions said that, if they had been asked to determine the matter at common law, they would
have held that there was no public *456  right of way along the footpath, because they were not satisfied that there was any
intention by the owner to dedicate it as a highway: but quarter sessions went on to hold that the public have acquired a right of
way under the Rights of Way Act, 1932 . The owner appealed to the Divisional Court, which decided against him by a majority.
He now appeals to this court.

The Rights of Way Act, 1932 , has introduced a new means by which the public may acquire a right of way, in addition to the
old means of dedication, which, be it noted, is still preserved: see section 2 (2) . The new means of acquiring it is by prescription
for 20 years. The old common law prescription for a right of way had to run from time immemorial, that is, from the time when
Richard Coeur de Lion came to the throne in A.D. 1189. The new statutory period of 20 years has no fixed starting point, but
only a finishing point. The public must have used the way as of right for the period of 20 years next before their right to use it
was "brought into question." We have now to consider how the period of 20 years is to be calculated.

The thing to do is to find the finishing point and then count back 20 years. This means that in this case we have to find the time
when the right of the public to use the way was first "brought into question by notice as aforesaid or otherwise" within section
1 (6) of the Act. Those wolds are obviously taken from the similar words in section 4 of the Prescription Act, 1832 , which
was considered by the Court of Common Pleas in Cooper v. Hubbuck. 36 In that case Willes J. said that 37 "in order to have the
claim 'brought in question' there must be at least enough in the proceedings to apprise the parties that the claim was advanced,
so that there might be an opportunity of litigating it." Applying those observations to this case, I think that in order for the right
of the public to have been "brought into question," the landowner must challenge it by some means sufficient to bring it home to
the public that he is challenging their right to use the way, so that they may be apprised of the challenge and have a reasonable
opportunity of meeting it. The landowner can challenge their right, for instance, by putting a barrier across the path or putting
up a notice forbidding the public to use the path. When he does so, the public may meet the challenge. Some village Hampden
may push down the barrier or tear down the notice: the local council may bring an action in the name of the Attorney-General
against the landowner in the courts claiming that there is a public right of way: *457  or no one may do anything, in which
case the acquiescence of the public tends to show that they have no right of way.

But whatever the public do, whether they oppose the landowner's action or not, their right is "brought into question" as soon as
the landowner puts up a notice or in some other way makes it clear to the public that he is challenging their right to use the way.

Applying this test, I ask myself: when did the landowner here make it clear to the public that he was challenging their right to
use the way? Quarter sessions held that he did so in 1931, when he objected to the use of the path by persons who were not local
residents. We do not know what evidence was before them on that point. If the landowner merely turned back one stranger on
an isolated occasion, that would not, I think, be sufficient to make it clear to "the public" that they had no right to use it. He
ought at least to make it clear to the villagers of Bossington, Houghton and Horsebridge. They were the members of the public
most concerned to assert the right, because they were the persons who used the path. They knew - better than the landowner
himself - how long they had used it. They were the persons to tell. It was no good the landowner speaking to a stranger who
would know nothing of the public right and would not be concerned to assert it. This view is supported by a case which was
decided nearly a hundred years ago - Reg. v. Broke 38 - about a footpath at Ipswich. Sea-faring men proved that they had used
the path without interruption for a great many years for the purpose of their calling. The landowner sought to rebut the public
right by proving that he had turned back all persons who were not sea-faring men: but it was held that that was not sufficient for
the purpose. Pollock C.B. said 39 that the user by the sea-faring men was a user by the public and that long user by them gave
the public a right of way. If the landowner wished to deny the public right, he ought to have made it clear to the sea-faring men
that they used it by his leave and not as of right. So, here, the landowner ought to have made it clear to the villagers. We have no
information on this point, but I think we ought to assume that quarter sessions had sufficient evidence before them to support
their finding. We ought to assume that in 1931 when the landowner turned back strangers, he did it in so open and notorious a
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fashion that it was made clear, not only to strangers, that they *458  had no right to use the path, but also to local residents, that
they only used it by tolerance of the owner. If so, he did bring the right into question in 1931, as quarter sessions have found.

In this connexion I would also mention the finding of quarter sessions that in and from 1931 the landowner, by turning off
strangers, showed an intention not to dedicate the path as a highway for the use of members of the public at large. This raises
the same point. In my opinion a landowner cannot escape the effect of 20 years' prescription by saying that, locked in his own
mind, he had no intention to dedicate: or by telling a stranger to the locality (who had no reason to dispute it) that he had no
intention to dedicate. In order for there to be "sufficient evidence that there was no intention" to dedicate the way, there must
be evidence of some overt acts on the part of the landowner such as to show the public at large - the public who used the path,
in this case the villagers - that he had no intention to dedicate. He must, in Lord Blackburn's words, take steps to disabuse
those persons of any belief that there was a public right: see Mann v. Brodie. 40 Such evidence may consist, as in the leading
case of Poole v. Huskinson, 41 of notices or a barrier: or the common method of closing the way one day a year. That was not
done here; but we must assume that the landowner turned off strangers in so open and notorious a fashion that it was clear to
everyone that he was asserting that the public had no right to use it. On this footing there was sufficient evidence to show that
there was no intention to dedicate.

I think, therefore, that we should accept the findings of quarter sessions that the landowner brought the public right into question
in 1931 and thereafter showed a sufficient intention not to dedicate the path as a highway. Even so, there is found to be 20
years' user by the public as of right before 1931: and the question is whether that is sufficient to give a statutory right to use the
footpath. The difficulty is that the Rights of Way Act, 1932 , was not passed until July 12, 1932, and did not come into operation
until January 1, 1934. The 20 years' user before 1931 took place before the Act was passed. Can the public acquire a right of
way by 20 years' user before the Act? Is the Act retrospective to that extent?

I must say at once that to my mind this Act of 1932 is not a procedural Act. It affects the substantive law in the following
respects: it creates a new statutory right to a highway by prescription in addition to the old right by dedication. It reverses *459
the burden of proof: for whereas previously the legal burden of proving dedication was on the public who asserted the right
(Folkestone Corporation v. Brockman 42 , now after 20 years' user the legal burden is on the landowner to refute it. It gives
reversioners a right to interfere and gives the public a right of way if they do not interfere: whereas previously reversioners
had no right to interfere and the public could acquire no right of way against them. It is interesting to notice that the courts
held that the Prescription Act, 1832 , did not relate to pleading or procedure only: see Cooper v. Hubbuck, 43 per Willes J.
Neither does this Act.

Seeing that this Act does affect the substantive law, it is not to be given a retrospective operation unless such a construction
appears very clearly on the terms of the Act or arises by necessary and distinct implication. I think, however, that such is the
case here: the whole tenor of the Act is to establish a public right by 20 years' user; and the wording of section 2 (1) carries
with it the necessary and distinct implication that, except as therein stated, the Act applies to enjoyment of the way before the
commencement of the Act. This was the view of Evershed J. in Attorney-General and Newton Abbot Rural District Council
v. Dyer, 44 and I agree with him.

Mr. Lamb pointed to the fact that Parliament allowed an interval of 17 months between the time when the Act was passed (July
12, 1932) and the time when it came into operation (January 1, 1934); and he asked: was not that period given so as to enable any
landowner (who did not intend to dedicate a path as a highway) to put up a notice saying that his property was private, and that
there was no right of way over it? I agree that that was the object of the interval; but I think the object is substantially achieved.
If a notice were put up before 1933, it would have this effect: if the 20 years had not then run, the notice would prevent a public
right being acquired; whereas if it had already run, the notice would serve as an emphatic assertion that the path had heretofore
been used by tolerance of the owner and not by right of the public; and the longer it remained there without challenge the more
effective it would be to prove the correctness of his assertion. If it was challenged before the end of 1933, the landowner could
get the matter resolved by the courts under the law as it stood before the Act: see section 2 (1). If it was not challenged until
after 1933, the new law applied; *460  but he could point to the acquiescence in the notice as a strong point in his favour to
show that the enjoyment had not theretofore been had as of right.

My conclusion is, therefore, that the Act is retrospective. Once the 20 years' enjoyment has been had as of right by the public,
then whether the 20 years' enjoyment was before or after the Act, the way is by the Act a highway; and the landowner cannot
escape from that position by saying that he never intended to dedicate it as a highway. I would dismiss the appeal.
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BIRKETT L.J.

This appeal from a decision of the Divisional Court raises important questions affecting landowners and the members of the
public under the provisions of the Rights of Way Act, 1932 . [His Lordship stated the facts, and continued:] The main purpose
of the Rights of Way Act, 1932 , was to simplify the procedure when it was sought to establish a way as a public highway. It
does not profess to alter the general law as to the manner in which public rights are deemed to have come into existence. The
important change is in the length of time which is enough to establish the intention. If the way can reasonably be presumed
to have been dedicated as public, then proof of public user for 20 years past is now enough, if the user has been "us of right,"
without interruption, and it is not proved by the landowner that the intention to dedicate the way was not continuous during the
20 years: Jones v. Bates 45 ; Merstham Manor Ltd. v. Coulsdon and Purley Urban District Council. 46

Section 1 (6) of the Act of 1932 provides that the 20-year period shall be deemed to be the period next before the time when
the right of the public to use a way shall have been brought into question by notice or otherwise. This subsection differs from
the corresponding provision in the Prescription Act of 1832 , which required the periods of 20 and 40 years therein mentioned
to be "next before some suit or action" in which the right was questioned. Therefore if today a member of the public is turned
back from a footpath, on the ground that there is no right of way, and action is taken to assert the public claim, the period of
20 years necessary to be proved will be up to the date of the act of turning back, and not up to the time that the action to assert
the public right is taken.

In the present appeal it is found that members of the public were turned back in 1931, and the same thing happened at *461
intervals after that date. The evidence made it clear that from 1885 to 1931 the public had been using this footpath "as of right,"
without interruption, and on that evidence the footpath is deemed to have been dedicated under section 1 (1) of the Act of 1932,
for there was no evidence at all that within that period there was no intention to dedicate the way. The act of the landowner in
turning members of the public back in 1931, in my opinion, was "bringing the right into question," because if there had been
user as of right for 20 years without interruption, and then steps were taken to stop members of the public from using the way
on the ground that the public had no rights there at all, then this is clearly an occasion "when the right of the public to use the
way shall have been brought into question by notice as aforesaid or otherwise ": section 1 (6). There is no fixed method laid
down by the Act by which the right is to be brought in question. The words "or otherwise" leave the matter at large. A barrier
or a notice would, of course, bring the right into question; but when the landowner takes steps to stop members of the public
using the way, for my own part I do not think there can be any clearer way of bringing the right into question. After 1931 the
landowner showed an intention not to dedicate the path as a public highway; but his act then was unavailing. Forty-six years
had passed between 1885 and 1931, and no evidence was given to show that in those years there was an intention not to dedicate
the way as a public highway. Everything therefore turns in this appeal on whether the 46 years ending in 1931 are within the
words of section 1 (1) of the Act of 1932.

The Act, although passed into law on July 12, 1932, did not come into force until January 1, 1934, and the requirement of a
period of 20 years of which the subsection speaks was fulfilled in the present case before the Act was passed in 1932. This
raises the important question whether the Act is intended to be retrospective in its operation. The rule is now well established
that an Act is not to have retrospective effect, save in matters of procedure, unless the Act makes it plain that it is to have
retrospective effect.

In the Divisional Court the view was taken that this Act dealt only with procedure, and the decision in Attorney-General and
Newton Abbot Rural District Council v. Dyer 47 was followed. It is not always easy to maintain this clear distinction between
Acts dealing with procedure only and Acts which create rights; and the Rights of Way Act of 1932 , I should have thought, was
*462  more than an Act dealing with procedure only, as the Prescription Act of 1832 was held to be in Cooper v. Hubbuck.

48 Section 2 (2) of the Rights of Way Act, 1932 , makes it quite plain that the new procedure under the Act is an additional
method of establishing the dedication of highways, and does not abolish or alter the existing methods. In any cases where for any
reason the Act has no application, the existing law can be used in the same way as it was used before the Act was passed. Thus,
for example, if evidence of public user for five years is enough in all the circumstances of the case to prove the landowner's
intention to dedicate, there is no need to prove the use for 20 years. The essential test is: what is the intention of the statute?
In my opinion, while I think that the statute was not confined merely to procedure but was dealing with rights, I yet think that
the intention of the statute was that it should be retrospective in its operation. Section 58 of the National Parks and Access to
the Countryside Act, 1949 , amended the Rights of Way Act, 1932 , by deleting the concluding words of section 1 (1) and the
whole of section 1 (2) . The purpose of this was to make the period of 20 years apply in all cases, but in doing so there was in
section 58 (2) of the National Parks Act a saving in favour of proceedings pending at December 16, 1949, and also for Gases
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then decided by courts of competent jurisdiction. Similarly, section 2 (1) of the Act of 1932 is a transitional provision to prevent
possible conflict between the old and the new law in cases already decided, or in cases in course of being decided when the
Act came into force on January 1, 1934.

I am therefore of opinion that the period of 20 years laid down by the Act is not to be reckoned from January 1, 1934, but that
any way used uninterruptedly and as of right for a period of 20 years can be claimed as a public way, whenever the period of
20 years occurred, subject to the provisions of the Rights of Way Act, 1932 .

I agree with the conclusion of the Divisional Court that the footpath in question is a public way as claimed by the Southampton
County Council, and that this appeal ought to be dismissed.

PARKER L.J.

I have come to the same conclusion. Before the appeals committee of quarter sessions the only point taken on behalf of the
appellant was that the 20-year period to be considered was that next before the proceedings in question, and that by reason
of the action taken by the appellant and his predecessor *463  since 1931 there was shown an intention during that period
not to dedicate the footpath in question. I will assume that such action was sufficient evidence that there was no intention
to dedicate, since the contrary was not argued, but it is to be observed that no action was taken in regard to a considerable
section of the public, namely, "local residents" as described in the case, but only in regard to strangers. The question, however,
remains whether, as the respondents contend, the right of the public to use the footpath had not been brought into question at
an earlier date, namely, in 1931, when such action was first taken. The appeals committee and the Divisional Court held that
this contention was right, and, accordingly, subject to the point hereinafter referred to, it is clear that as a result of what had
happened between 1885 and 1931 the footpath pursuant to section 1 (1) of the Act is deemed to have been dedicated. I agree
with this conclusion. It seems to me clear that from 1885 to 1931 the public were asserting a right to enjoy this footpath, so that
if in 1931 steps were taken to warn off persons asserting such a right, such action was clearly bringing into question that right.
The question is largely one of fact and, the appeals committee having so found, there is no reason to disturb that finding.

Before the Divisional Court, however, and before this court, the appellant raised a more formidable point, namely, as to the
retrospective operation of the Act. The Act was passed on July 12, 1932, and came into operation on January 1, 1934. It
clearly applied to a 20-year period occurring wholly after January 1, 1934. It was conceded that it applied to a 20-year period
commencing before and ending after January 1, 1934, but it was denied that it could apply to a 20-year period occurring, as in
the present case, wholly before January 1, 1934. To support this, strong reliance was placed on the well-known principle that
an Act is not to be construed so as to have retrospective effect, except in regard to matters of procedure only, unless the Act
is clearly intended to have that effect.

It is sufficient to cite two passages from the authorities. In In re Athlumney, Ex parte Wilson 49 Wright J. said this 50 : "Perhaps
no rule of construction is more firmly established than this - that a retrospective operation is not to be given to a statute so as to
impair an existing right or obligation, otherwise than as regards matter of procedure, unless that effect cannot be avoided without
doing violence to the language of the enactment. If the enactment is expressed in language which is *464  fairly capable of
either interpretation, it ought to be construed as prospective only."

In In re Hale's Patent 51 Sargant J. said 52 : "No doubt the general law is that, while rights are not statutorily altered
retrospectively, procedure is, apart from indications to the contrary, altered retrospectively; but where rights and procedure are
dealt with together in the way in which section 8 of the Act of 1919 deals with them, the intention of the legislature would seem
fairly clear - namely, that the old rights are still to be determined by the old tribunal under the Act of 1907, and that only the
new rights under the substituted section are to be dealt with by the tribunal thereby substituted for the Treasury."

The Divisional Court (Stable J. dissenting) held that the Act applied where, as here, the 20-year period was wholly before the
commencement of the Act. In arriving at his conclusion, Lord Goddard C.J. (with whom Hilbery J. agreed) said 53 : "It has
always been held that a procedural Act does or may act retrospectively, and one test of whether an Act is procedural is whether
it is an Act which mainly deals with evidence. The Act under consideration is in many respects similar to the Prescription Act,
1832 , which provided, as its preamble shows, that owing to the difficulties of proving user from time immemorial, certain
changes in the law were desirable and, instead of a person who asserted that he was entitled to an easement over land or light
or water having to give evidence from which the court could infer a grant or user from time immemorial, the Act substituted
the prescriptive periods of 20 years in some cases and 40 years in others. That seems to me the object of the present Act." In
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other words, they treated the Act as a procedural Act, and, in doing so, came to the same conclusion as Evershed J. in Attorney-
General and Newton Abbot Rural District Council v. Dyer, 54 who said 55 : "In the first place, it is to be borne in mind that the
Act of 1932 is substantially a procedural Act, in the sense that it is designed, not to create new rights or new causes of action,
but rather to simplify and render more easy the means of making good claims of a well-established kind."
  *465

Mr. Lamb, for the appellant, has urged with considerable force that this Act, though it admittedly in part deals with matters of
procedure, nevertheless, to use the words of Lush J. in Poyser v. Minors, 56 "gives or defines" legal rights. That was indeed
the view of Stable J. in the present case. For my part, I think that that conclusion is right, and, without going into the matter
in detail, I am content to adopt what was said by Willes J. in Cooper v. Hubbuck, 57 in dealing with the Prescription Act, 1832
, which, as Lord Goddard C.J. 58 pointed out in the present case, the present Act resembles in many respects. Willes J., with
whom Erle C.J. and Byle J. concurred, in considering section 4 of the Prescription Act (which was similar to section 1 (6) of
the Act of 1932), said 59 : "The section in question is the last of those which deal with the creation of the right. It is not a section
relating to pleading or procedure only, but has for its object to appoint the terminus of the period of prescription which by the
previous sections was to confer a right. This it does by reference to the commencement of 'some suit or action wherein the claim
or matter, &c., shall have been or shall be brought in question.' The effect, therefore, is that, immediately upon the bringing
of such suit or action, the enjoyment, if within the previous sections as to length and otherwise, shall ripen into a right." This
case was unfortunately not before the Divisional Court; nor was it referred to in Attorney-General and Newton Abbot Rural
District Council v. Dyer. 60

That, of course, does not dispose of the matter, because the question remains whether, even though the Act gives or defines
legal rights, the intention is clear that it should have a retrospective operation. If so, it should be so construed, even if the
consequences may in certain cases appear unjust or hard. In order to ascertain the intention, it is, I think, legitimate to consider
not only the language used in, but the object of, the enactment.

In Jones v. Bates 61 Scott L.J. discussed at some length the purpose of the Rights of Way Act, 1932 , in these words 62 : "Before
discussing the evidence and judgment below, I want to consider what the law now is since the passing of the Rights of Way
Act, 1932 , which the judge had to apply. The new Act, as *466  stated in its long title, was an amending Act. Before the Act,
the law applicable was the common law. The main alteration is effected by section 1 , which gives a new statutory effect to
mere proof of actual user as of right and without interruption. At the time of the passing of the Act, the main outline of the
law affecting proof of a public highway, whether a carriage-road, a bridle-path or a footpath, had been drawn quite clearly by
judicial decisions. Whereas in Scotland proof of 40 years' user as of right, and without interruption in the enjoyment of the right,
ipso facto established the legal conclusion that the way was public by prescription, in England no such convenient rule of law
had been evolved by our courts. Our legal theory had always been - at any rate within the last century or two - that the sole
origin of a public highway was dedication to the public use by the owners of the land over which it ran, and in consequence that,
in case of dispute, the public right could be established only by such evidence as would justify an inference of fact that the way
had at some date, known or unknown, been so dedicated. The corollary followed that, on this as on all other issues of fact, the
tribunal had to decide, once there was some affirmative evidence before it of user, whether or not on balance it was sufficient
to establish dedication. That decision if given by a High Court judge sitting alone, was open to revision by a Court of Appeal,
but not if given by a county court or other court, whose decision on fact was made final by statute. Whichever jurisdictional
mode of deciding questions of fact happened to have been invoked in the particular case, the task of the tribunal of fact was
not limited to deciding the necessary questions of user - Was it of right? Was the exercise of the right interrupted? How long
had it continued? These findings would in Scotland have sufficed for the decision of the legal issue. In England, however, the
tribunal had to deal with such difficult investigations as the state of the title of the owners and whether there was an owner who
could dedicate, and consequently sometimes even the time when the dedication - usually quite imaginary - had in fact taken
place. Above all the other difficulties, the tribunal had solemnly to infer as an actual fact that somebody or other had in fact
dedicated. It was often a pure legal fiction, and yet put on the affirmant of the public right an artificial onus which was often
fatal to his success. The practical result of the English rule of law was that in many cases, although quite a formidable body of
evidence was available to demonstrate what I will call the *467  Scottish premises, the public claimant failed on the additional
English requisites. I infer from its terms that the Rights of Way Act, 1932 , was passed for the definite purpose of getting rid of
these extra difficulties of proof, and of assimilating our English legal position to the more sensible one obtaining north of the
Tweed." Accepting his analysis, as I do, I would not expect to find any limitation on its operation.

Turning to the language used, it is to be observed that section 1 (6), which defines the 20-year period, introduces no limitation
as to the time when the right of the public to use the way shall have been brought into question. Indeed, the words "by notice as
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aforesaid," which are clearly a reference back to subsection (3) and cover therefore a notice "placed before ... and maintained
after the commencement of this Act," point to a period ending before the commencement of the Act.

Again, it seems to me that the necessary implication from section 2 (1) is that the Act is retrospective in operation. It was
suggested that that subsection was necessary in order that the new provisions as to evidence (see section 3 ) should not apply
to pending actions, and that this was its only effect. I cannot accept this argument, which appears to ignore the latter part of
the subsection, where it says that in regard to decisions given before the commencement of the Act, and in regard to decisions
given in actions pending at the commencement of the Act, "this Act shall not apply except as regards enjoyment of the way
after the date of the decision." These words, as it seems to me, can only be explained on the basis that the Act, except to that
extent, was intended to be retrospective. Indeed, that was the view of Evershed J. in Attorney-General and Newton Abbot Rural
District Council v. Dyer. 63

I appreciate that, as Stable J. pointed out, 64 this interpretation may in certain circumstances produce consequences which are
hard and even extraordinary, but in my judgment the language of the Act taken as a whole is sufficiently clear to rebut the
presumption. Accordingly, I would dismiss the appeal.

Representation

Solicitors: Ashurst, Morris Crisp & Co. ; Theodore Goddard & Co. for G. Andrew Wheatley, Winchester .

Appeal dismissed. Leave to appeal to the House of Lords granted. (M. M. H. )

Footnotes

1 Rights of Way Act, 1932,
S. 1 : "(1) Where a way, not
being Of such a character that
user thereof by the public
could not give rise at common
law to any presumption of
dedication, upon or over any
land has been actually enjoyed
by the public as of right and
without interruption for a
full period of twenty years,
such wo.y shall be deemed
to have been dedicated as
a highway unless there is
sufficient evidence that there
was no intention during that
period to dedicate such way, ...
(3) A notice by the owner of
the land over which any such
way passes inconsistent with
the dedication of the way as
B highway, placed before or
after and maintained after
the commencement of this
Act in such a manner as to be
visible to those using the way,
shall, in the absence of proof
of a contrary intention, be
sufficient evidence to negative
the intention to dedicate such
way as a highway, and where
a notice has been placed in
the manner provided in this
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subsection and is subsequently
torn down or defaced, notice
in writing by the owner of
the land to the council of the
county and of the borough or
urban or rural district council
in which the way is situate that
the way is not dedicated to the
public shall, in the absence of
proof of a contrary intention,
be sufficient evidence to
negative the intention of the
owner of the land to dedicate
such way as a highway. (5)
In the case of land in the
possession of a tenant for a
term of years or from year to
year let on lease, any person
for the time being entitled in
reversion to the land shall,
notwithstanding the existence
of any such tenancy, have the
right to place and maintain
such notice as aforesaid, but so
that no injury is done thereby
to the business or occupation
of the tenant. (6) Each of the
respective periods of years
mentioned in this section shall
be deemed and taken to be the
period next before the time
when the right of the public
to use a way shall have been
brought into question by notice
as aforesaid or otherwise." S.
2 : "(1) Nothing in this Act
shall affect any proceedings
pending at the commencement
of this Act, and where in
respect of any way a court of
competent jurisdiction decides
in proceedings so pending, or
has before the commencement
of this Act decided, that the
way is not a highway, this
Act shall not apply except
as respects enjoyment of
the way after the date of the
decision. (2) Nothing in this
Act shall operate to prevent
the dedication of a way as
a highway being presumed
on proof of user for any less
period than twenty years or
to prevent the dedication of
a way us a highway being
presumed or proved under
any circumstances under
which it can be presumed
or proved at the time of
the passing of this Act." S.
4 .: "The person entitled to
the remainder or reversion
immediately expectant upon
the determination of a tenancy
for life or pour autre vie
in land shall have the like
remedies by action for trespass
or an injunction to prevent the
acquisition by the public of a
right of way over such land
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as if he were in possession
thereof."

2 Rights of Way Act, 1932,
S. 1 : "(1) Where a way, not
being Of such a character that
user thereof by the public
could not give rise at common
law to any presumption of
dedication, upon or over any
land has been actually enjoyed
by the public as of right and
without interruption for a
full period of twenty years,
such wo.y shall be deemed
to have been dedicated as
a highway unless there is
sufficient evidence that there
was no intention during that
period to dedicate such way, ...
(3) A notice by the owner of
the land over which any such
way passes inconsistent with
the dedication of the way as
B highway, placed before or
after and maintained after
the commencement of this
Act in such a manner as to be
visible to those using the way,
shall, in the absence of proof
of a contrary intention, be
sufficient evidence to negative
the intention to dedicate such
way as a highway, and where
a notice has been placed in
the manner provided in this
subsection and is subsequently
torn down or defaced, notice
in writing by the owner of
the land to the council of the
county and of the borough or
urban or rural district council
in which the way is situate that
the way is not dedicated to the
public shall, in the absence of
proof of a contrary intention,
be sufficient evidence to
negative the intention of the
owner of the land to dedicate
such way as a highway. (5)
In the case of land in the
possession of a tenant for a
term of years or from year to
year let on lease, any person
for the time being entitled in
reversion to the land shall,
notwithstanding the existence
of any such tenancy, have the
right to place and maintain
such notice as aforesaid, but so
that no injury is done thereby
to the business or occupation
of the tenant. (6) Each of the
respective periods of years
mentioned in this section shall
be deemed and taken to be the
period next before the time
when the right of the public
to use a way shall have been
brought into question by notice
as aforesaid or otherwise." S.
2 : "(1) Nothing in this Act
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shall affect any proceedings
pending at the commencement
of this Act, and where in
respect of any way a court of
competent jurisdiction decides
in proceedings so pending, or
has before the commencement
of this Act decided, that the
way is not a highway, this
Act shall not apply except
as respects enjoyment of
the way after the date of the
decision. (2) Nothing in this
Act shall operate to prevent
the dedication of a way as
a highway being presumed
on proof of user for any less
period than twenty years or
to prevent the dedication of
a way us a highway being
presumed or proved under
any circumstances under
which it can be presumed
or proved at the time of
the passing of this Act." S.
4 .: "The person entitled to
the remainder or reversion
immediately expectant upon
the determination of a tenancy
for life or pour autre vie
in land shall have the like
remedies by action for trespass
or an injunction to prevent the
acquisition by the public of a
right of way over such land
as if he were in possession
thereof."

3 Rights of Way Act, 1932,
S. 1 : "(1) Where a way, not
being Of such a character that
user thereof by the public
could not give rise at common
law to any presumption of
dedication, upon or over any
land has been actually enjoyed
by the public as of right and
without interruption for a
full period of twenty years,
such wo.y shall be deemed
to have been dedicated as
a highway unless there is
sufficient evidence that there
was no intention during that
period to dedicate such way, ...
(3) A notice by the owner of
the land over which any such
way passes inconsistent with
the dedication of the way as
B highway, placed before or
after and maintained after
the commencement of this
Act in such a manner as to be
visible to those using the way,
shall, in the absence of proof
of a contrary intention, be
sufficient evidence to negative
the intention to dedicate such
way as a highway, and where
a notice has been placed in
the manner provided in this
subsection and is subsequently
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torn down or defaced, notice
in writing by the owner of
the land to the council of the
county and of the borough or
urban or rural district council
in which the way is situate that
the way is not dedicated to the
public shall, in the absence of
proof of a contrary intention,
be sufficient evidence to
negative the intention of the
owner of the land to dedicate
such way as a highway. (5)
In the case of land in the
possession of a tenant for a
term of years or from year to
year let on lease, any person
for the time being entitled in
reversion to the land shall,
notwithstanding the existence
of any such tenancy, have the
right to place and maintain
such notice as aforesaid, but so
that no injury is done thereby
to the business or occupation
of the tenant. (6) Each of the
respective periods of years
mentioned in this section shall
be deemed and taken to be the
period next before the time
when the right of the public
to use a way shall have been
brought into question by notice
as aforesaid or otherwise." S.
2 : "(1) Nothing in this Act
shall affect any proceedings
pending at the commencement
of this Act, and where in
respect of any way a court of
competent jurisdiction decides
in proceedings so pending, or
has before the commencement
of this Act decided, that the
way is not a highway, this
Act shall not apply except
as respects enjoyment of
the way after the date of the
decision. (2) Nothing in this
Act shall operate to prevent
the dedication of a way as
a highway being presumed
on proof of user for any less
period than twenty years or
to prevent the dedication of
a way us a highway being
presumed or proved under
any circumstances under
which it can be presumed
or proved at the time of
the passing of this Act." S.
4 .: "The person entitled to
the remainder or reversion
immediately expectant upon
the determination of a tenancy
for life or pour autre vie
in land shall have the like
remedies by action for trespass
or an injunction to prevent the
acquisition by the public of a
right of way over such land
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