
Estates Gazette Planning Law Reports*/1993/Volume 1/Blight & White Ltd v Secretary of State for the
Environment and another - [1993] 1 PLR 1

[1993] 1 PLR 1

Blight & White Ltd v Secretary of State for the Environment and another
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Mr Lionel Read QC (sitting as a deputy judge of the Queen's Bench Division)

June 19 1992

Planning permission Permission for erection of engineering workshop Condition limiting use to Class III
(use as a light industrial building) Building used for steel fabrication Enforcement notices alleging
breach of condition and change of use to unauthorised general industrial use Construction of permission

Whether condition repugnant to permission granted Whether permitted development necessarily a
general industrial building

In 1977 conditional planning permission was granted to the appellants' predecessors in title for the erection
of an engineering workshop and offices on a small industrial estate at Okehampton. Condition (b) required
that the premises should be used only for the purposes within Use Class III as defined in the Town and
Country Planning (Use Classes) Order 1972 (now Class B1 in the Town and Country Planning (Use Classes)
Order 1987). Condition (e) specified that The building shall be first used by Hughes Engineers for the
carrying out of their undertaking of the production of structural and general engineering fabrications . The
building was erected and used by Hughes Engineers for steel fabrication without any significant disturbance
to nearby residents.

The appellants, Blight & White Ltd, took over the premises in 1990 and continued to use them for steel
fabrication, but their use attracted complaints from local residents. In August 1990 two enforcement notices
were issued by the local planning authority, West Devon Borough Council, one alleging a breach of planning
control by failure to comply with condition (b) of the 1977 permission and the other alleging a material
change of use to unauthorized general industrial use . The notices required cessation of all noisy
processes that take the use of the premises outside Class B1 . At the inquiry into their appeal against the
enforcement notices, the appellants accepted that they were using the premises as a general industrial
building but they contended that this was the use permitted by the 1977 permission and that condition (b), in
seeking to restrict the use of the permitted building to use as a light industrial building within Class III, was
repugnant to the permission and, being repugnant, was severable from the permission, which could and
should stand without it. Accordingly, it was argued, there was no breach of planning control. The inspector
dismissed the appeal, accepting the council's argument that the use classes focused on the impact of a use,
not its description. On appeal to the High Court under section 289 of the Town and Country Planning Act
1990, the appellants submitted that in construing the permission account should be taken of condition (e)
and of the terms of the application for planning permission, which described the processes to be carried on
as fabrication of structural steelwork, general engineering for same .
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Held The appeal was dismissed.

1. For the purposes of satisfying the definition of a light industrial building in article 2(2) of the
1972 Use Classes Order, the question was whether an operation being carried on in a building
could be carried on in any residential area without the defined detriment to the amenity of that
area. In deciding that question regard was to be had to emissions escaping from the building
and to their effect outside the building and land which together constituted the relevant planning
unit: W T Lamb Properties Ltd v Secretary of State for the Environment [1983] JPL 303 at p
304. Hence, the definition allowed account to be taken of measures which could be put in place
to control the escape of offensive emissions and mitigate their polluting effect, such as noise
insulation and dust extraction: see p 6A-D.

2. It was impossible to conclude that an engineering workshop and offices could not be a
light industrial building: see p 6F. No different conclusion was to be reached if account was
taken of condition (e): bearing in mind the mitigating measures which might be taken, it was not
self-evident that the production of structural and general engineering fabrications must cause
detriment to amenity by escape of the specified emissions outside the building and the open
land on which it was to be located: see p 6F-H. Further, in construing condition (e), as part of
the exercise of construing the permission, the court was obliged to have regard to condition (b)
which restricted the use to Class III. The two conditions were not self-evidently inconsistent: on
the contrary, the meaning to be given to condition (e) was strengthened by the clear meaning
and intent of condition (b): see p 7A-B. There was nothing in the application for planning
permission to lead to any other conclusion. The processes described in the application
suggested noisy operations at source, but again it was not self-evident that the noise could not
be attenuated to an acceptable level outside the land surrounding the building and the council
were entitled to put the matter beyond doubt by imposing condition (b) to ensure that noise and
other emissions outside the building were at acceptable levels: see p 7C-E.

Case referred to in the judgment

Lamb (W T) Properties Ltd v Secretary of State for the Environment [1983] JPL 303

Appeal under section 289 of the Town and Country Planning Act 1990

This was an appeal under section 289 of the Town and Country Planning Act 1990 by Blight &
White Ltd against a decision of the first respondent, the Secretary of State for the Environment, by
his inspector, whereby he dismissed their appeal against two enforcement notices issued by the
second respondents, West Devon Borough Council, relating to industrial premises at North Road,
Okehampton.
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Gerald Moriarty QC and Harry Sales (instructed by Foot & Bowden, of Plymouth) appeared for the
appellants, Blight & White Ltd.

Richard Drabble (instructed by the Treasury Solicitor) appeared for the first respondent, the Secretary of
State for the Environment.
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The second respondents, West Devon Borough Council, did not appear and were not represented.

Cur adv vult

The following judgment was delivered.

MR LIONEL READ QC: This is an appeal by Blight & White Ltd against the decision of an inspector
appointed by the Secretary of State for the Environment (the first respondent) to determine appeals against
two enforcement notices issued by West Devon Borough Council, the second respondents, who do not
appear at this hearing.

The appellants own and operate industrial premises at Okehampton. The premises are situated on a small
industrial estate and comprise a building of some 24,000 sq ft together with an open area. There is
residential development nearby. The building was erected and used for the purposes of steel fabrication by
the appellants' predecessors in title pursuant to a planning permission granted in June 1977. That permission
was expressed to be for development described in the application for permission dated May 9 1977 and the
attached numbered drawings. Brief particulars , as the form of permission puts it, of that development were
for the erection of an engineering workshop and offices . Five planning conditions were imposed on the
permission, of which two are here relevant. Those are conditions (b) and (e) and they are in the following
terms:

(b) The premises shall be used only for the purposes within Use Class III as defined in the
Town and Country Planning (Use Classes) Order 1972

(c) The building shall be first used by Hughes Engineers for the carrying out of their
undertaking of the production of structural and general engineering fabrications.

Hughes Engineering were the appellants' predecessors. The reason given for condition (b) was so that the
council could retain control over the use. The reason for condition (e) was as specified in the issuing of an
industrial development certificate. This condition was imposed by virtue of the Town and Country Planning
Act 1971. In those days it was still the policy of the Government to control the distribution of the industry and
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for that purpose it was necessary for an application for planning permission to carry out most industrial
development to be accompanied by a certificate issued by the Secretary of State certifying that the
development could be carried out consistently with the proper distribution of industry. The Secretary of State
was enabled to attach conditions to his certificate commonly referred to as an IDC and where he did so
the local planning authority, in granting permission, were required by section 70(5) of the 1971 Act to attach
those conditions also to the permission. The development proposed by Hughes Engineering required and
was given an IDC, subject to the condition subsequently attached to the 1977 permission as condition (e).

The appellants bought the premises in 1990 and continued to use
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them for steel fabrication. The inspector describes this use, briefly and in general terms, at para 4 of his
decision letter:

The steel beams are stored towards the northern end of this open area until they can be carried
by a gantry onto conveyors which take them through openings at the northern end of the
building where they are cut and drilled as necessary and go through other fabrication
processes inside. The finished products are taken out through doors in the eastern side. A
good proportion of the eastern and northern part of the site is overgrown and apparently little
used, although with a few piles of rusting steel.

This use by the appellants apparently attracted a number of complaints by local residents and ultimately the
council issued the two enforcement notices to which I have referred. One of the enforcement notices, notice
A as the inspector called it, alleged a breach of planning control by failure to comply with condition (b) of the
1977 permission. The other, notice B, alleged a breach of planning control by the making of a change of use
of the premises without planning permission to use as unauthorized general industrial use . In short, the
council alleged by these two enforcement notices that the premises were being used as a general industrial
building and not for the permitted and conditioned use as a light industrial building, and hence, by one or
other route if not both, there had been a breach of planning control.

The appellants appealed gainst these notices to the Secretary of State on, among others, the ground
provided by section 174(2)(b) of the Town and Country Planning Act 1990, claiming that there had been no
breach of planning control. An inquiry was held, at which the appellants accepted, and indeed averred, that
they were using the building as a general industrial building. Mr Gerald Moriarty QC, who appears for the
appellants in the appeal to this court, summarised the basis of the case which the appellants consequently
put to the inspector at the inquiry by identifying three arguments. Those were:

1. The development permitted by the 1977 permission was for the erection and use of a
general industrial building within Class IV of the Use Classes Order.

2. Condition (b), in seeking to restrict the use of the permitted building to use as a light
industrial building within Class III of the Use Classes Order as, as he put it, repugnant.

3. Being repugnant, that condition was severable from the planning permission, which could
and should stand without it.

Hence, the argument went, if those submissions were correct, there was no breach of condition and the use
first general industrial purposes was permitted by the 1977 permission. Accordingly, there was no breach of
planning control.
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The inspector's conclusions on those submissions are given in para 12 of the decision letter:

I am inclined to agree with the appellants that at first sight a steel fabrication works is likely to
fall within a general industrial rather than a light industrial use category. I agree with the council
however that that is not conclusive of the matter, and that the use classes are to be interpreted
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in relation to the actual impact a use has or is likely to have rather than by its description. It is
not, in principle, inconceivable that a steel works could operate without significant disturbance
in a residential area, and indeed this seems to have happened for many years in this case. I do
not consider it unreasonable for the council to have imposed this condition in this case, and the
first occupier seems to have had no problem in complying with it. I therefore judge it to be a
valid condition. There appears to be no doubt that, from the evidence of complaints,
magistrates' court proceedings, and other evidence I refer to later in this letter, that since early
1990 the use is no longer operating a Class III (or B1) use, and there has been a breach of the
condition. Moreover the use of the whole premises, including the open land, is now used for
general industrial purposes for which no planning permission subsists. The ground (b) and (c)
appeals fail in respect of both enforcement notices.

Mr Moriarty submits to this court that those conclusions are, in short, wrong in that he [the inspector] should
have accepted the appellants' arguments. Mr Moriarty accordingly repeats and elaborates upon those
arguments in the appeal to this court and submits that the inspector erred in law and acted perversely in
failing to accept them.

The initial question raised by Mr Moriarty's first argument is what was the development permitted by the 1977
permission. He submits that this question is entirely one of construction of the permission itself, read
however together with the application for permission to which the permission refers and which it, in part at
least, incorporates. The second question is whether the permitted development necessarily fell within Class
IV of the Use Classes Order and therefore outside Class III.

Before addressing those questions I need to refer to the relevant provisions of the Town and Country
Planning (Use Classes) Order 1972 [SI 1972 No 1385] in force at the time of the permission and their
statutory context and relevance. That order has since been replaced by the Town and Country Planning (Use
Classes) Order 1987 [SI 1987 No 764]. The context of the 1972 order was section 22 of the 1971 Act, which
defined development for which planning permission was required and, in section 22(2), what was not to be
taken as development. Similar provisions are now to be found in [section 55(2) of] the Town and Country
Planning Act 1990. Section 22(2), at para (f), referred to the change of use of buildings or other land used for
a purpose of any class specified in an order made by the Secretary of State to a use for any other purpose of
the same class. Article 3(1) of the 1972 Use Classes Order made by the Secretary of State under section 22
made provision to similar effect.

The schedule to the 1972 order listed 18 classes, seven of which related to various classes of industry of
which five were special industry. Class III specified Use as a light industrial building for any purpose . Class
IV specified Use as a general industrial building for any purpose . Light and general industrial buildings were
defined in article 2(2) of the order. A general industrial building was defined as meaning:

an industrial building other than a light industrial building or a special industrial building;
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A light industrial building was defined as meaning:

an industrial building (not being a special industrial building) in which the processes carried
on or in the machinery installed are such as could be carried on or installed in any residential
area without detriment to the amenity of that area by reason of noise, vibration, smell, fumes,
smoke, soot, ash, dust or grit;

In that definition the words could be and any are to be stressed. Hence, for the purpose of satisfying that
definition, the question is whether an operation being carried on in a building could be carried on in any
residential are without the defined detriment to that area, not whether it is being carried on without that
detriment in the particular location of that building. In short, the building must be notionally located in any
residential area for the purpose of deciding whether it is a light industrial building. Furthermore, in deciding
that question regard is to be had to the emissions escaping from the building and to their effect outside the
building and the land which with it constitutes the relevant planning unit: see W T Lamb Properties Ltd v
Secretary of State for the Environment [1983] JPL 303 at p 304. Hence, the definition of a light industrial
building allows account to be taken of the measures which can, and now customarily are, put in place to
control the escape of offensive emissions and mitigate their polluting effect. Noise insulation and dust
extraction are obvious examples of such measures.

I refer lastly to the General Development Order 1977, in force at the time, which granted planning permission
for specified changes of use. One such permitted change of use was from a general to a light industrial
building but not vice versa. Comparable provisions in different language are to be found in the current
general development order. [The Town and Country Planning General Development Order 1988 (SI 1988 No
1813)].

Against that statutory background I turn to the questions raised by Mr Moriarty's first argument. It is
impossible, in my judgment, to conclude that in the terms of the permission itself an engineering
workshop and offices could not be a light industrial building. I think Mr Moriarty recognises that by submitting
that account must also be taken of condition (e) and the terms of the application for permission. I reach no
different conclusion if I take account of this condition. Bearing in mind, as I must, that regard must be had to
measures which might be taken to eliminate or reduce the escape from the permitted building of offensive
emissions, by which expression I include, in particular, noise as likely to be most relevant in this case, I
cannot find, as a matter of construction of the condition, that the production of structural and general
engineering fabrications in the permitted building must make it a general industrial building. It is not
self-evident that such an operation must cause detriment to the amenity of any residential area by the
escape of the specified emissions outside the building and the open land on which it was to be located, again
bearing in mind the mitigating measures which might be put in place to eliminate or reduce those emissions.
I can conceive that it might. But I cannot conceive,
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simply by looking at that description of the operation, that it must. The size of the permitted building is
equivocal.

In considering the effect of condition (e), as part of the exercise of construing the permission, the court is, in
my judgment, not only entitled but obliged to have regard to condition (b). It is the whole of the permission
which I have to construe. That restricts the use to Class III. I find nothing self-evidently inconsistent between
the two conditions. On the contrary, the meaning which can be given to condition (e) is strengthened by the
clear meaning and the intent of condition (b). I am not to find those two conditions to be flatly contradictory
unless the language of the whole of the permission leads me to no other conclusion, and for the reasons I
have given it does not.
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When I look into the application for planning permission, as I am invited to do, I find nothing which leads me
to any other conclusion, let alone overrides the meaning of the permission itself. The development is
described in the same terms as the description in the permission. The processes to be carried on are
described as fabrication of structural steelwork, general engineering for same, eg (so far as I can read the
following words) radial drill, (some kind of) saws, cropping machine, welding plants . These suggest noisy
operations at source. But again it is not self-evident that the noise could not be at attenuated to an
acceptable level outside the land surrounding the building. Moreover, to the extent that the council might
have had any doubt about the effect of the noise (or other emissions) which could escape, I see no reason
why they could not have put the matter beyond doubt by imposing condition (b) for the purpose of ensuring
that noise and other emission levels outside the building, and the land on which it was to be built, were at
acceptable levels. Such a condition was not, in my judgment, self-evidently in conflict with the development
which was being permitted.

In the result I do not accept Mr Moriarty's first and leading argument. His second and third arguments, which
are dependent for their relevance on an acceptance of his first, do not, accordingly, arise for decision. If, as I
find on a construction of it, the 1977 permission was not necessarily for a Class IV building, condition (b)
cannot be repugnant and severability does not arise.

I therefore dismiss the appeal.

Appeal dismissed with costs.
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